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Don’t let the tax tail  
wag the economic dog! 



WHY IS THIS SO  
IMPORTANT NOW? 



LESSER OF INVESTMENT INCOME  
OR AMOUNT IN EXCESS OF  

“HIGH INCOME” 



• INTEREST 
• DIVIDENDS 
• RENTS 
• ROYALTIES 
• ANNUITIES 

 

3.8% 



GAIN ON SALE 
NET GAIN FROM SALE OF PROPERTY  

OTHER THAN PROPERTY HELD IN  
TRADE OR BUSINESS THAT IS NOT 

PASSIVE 



S CORPORATION 

http://www.clker.com/clipart-200119.html
http://www.clker.com/clipart-210300.html


PARTNERSHIPS 

• SPOUSES TREATED THE SAME 
• IMPORTANCE OF CLASSIFICATION 

ON 1065 
• BIFURCATION 
• GUARANTEED PAYMENT 
• REAL ESTATE PROFESSIONAL 
 



ACTIVE vs. PASSIVE 



WORKS ON A REGULAR, 
CONTINUOUS AND SUBSTANTIAL 

BASIS IN OPERATIONS 



THE TAXPAYER WORKS 500 
HOURS OR MORE DURING 
THE YEAR IN THE ACTIVITY. 



THE TAXPAYER DOES 
SUBSTANTIALLY ALL THE 
WORK IN THE ACTIVITY. 



THE TAXPAYER WORKS MORE 
THAN 100 HOURS IN THE 

ACTIVITY DURING THE YEAR 
AND NO ONE ELSE WORKS 

MORE THAN THE TAXPAYER. 



THE ACTIVITY IS A SIGNIFICANT 
PARTICIPATION ACTIVITY (SPA), AND 

THE SUM OF SPAS IN WHICH THE 
TAXPAYER WORKS 100-500 HOURS 

EXCEEDS 500 HOURS FOR THE YEAR. 



A SIGNIFICANT PARTICIPATION 
PASSIVE ACTIVITY IS ANY TRADE 

OR BUSINESS ACTIVITY IN 
WHICH YOU PARTICIPATED FOR 
MORE THAN 100 HOURS DURING 

THE TAX YEAR BUT DID NOT 
MATERIALLY PARTICIPATE. 



THE TAXPAYER MATERIALLY 
PARTICIPATED IN THE 

ACTIVITY IN ANY 5 OF THE 
PRIOR 10 YEARS. 



THE ACTIVITY IS A PERSONAL 
SERVICE ACTIVITY AND THE 

TAXPAYER MATERIALLY 
PARTICIPATED IN THAT 

ACTIVITY IN ANY 3 PRIOR YEARS. 



BASED ON ALL OF THE FACTS AND 
CIRCUMSTANCES, THE TAXPAYER 
PARTICIPATES IN THE ACTIVITY ON A 
REGULAR, CONTINUOUS, AND 
SUBSTANTIAL BASIS DURING SUCH 
YEAR. HOWEVER, THIS TEST ONLY 
APPLIES IF THE TAXPAYER WORKS AT 

LEAST 100 HOURS IN THE ACTIVITY, 

NO ONE ELSE WORKS MORE HOURS 
THAN THE TAXPAYER IN THE 
ACTIVITY, AND NO ONE ELSE 
RECEIVES COMPENSATION FOR 
MANAGING THE ACTIVITY. 



TAXPAYERS MAY PROVE THEIR HOURS 
OF PARTICIPATION BY ANY 

REASONABLE MEANS, INCLUDING, BUT 
NOT LIMITED TO, APPOINTMENT 

BOOKS, CALENDARS, AND NARRATIVE 
SUMMARIES 



REAL ESTATE PROFESSIONAL 
1. OWNS AT LEAST ONE INTEREST IN RENTAL REAL 

ESTATE  
2. MORE THAN ONE-HALF OF THE PERSONAL 

SERVICES THE TAXPAYER PERFORMS IN TRADES 
OR BUSINESSES DURING THE TAX YEAR ARE 
PERFORMED IN REAL PROPERTY TRADES OR 
BUSINESSES IN WHICH THE TAXPAYER 
MATERIALLY PARTICIPATES  

3. THE TAXPAYER PERFORMS MORE THAN 750 
HOURS OF SERVICE DURING THE TAX YEAR IN 
REAL PROPERTY TRADES OR BUSINESSES IN 
WHICH THE TAXPAYER MATERIALLY 
PARTICIPATES 



GROUPING ACTIVITIES 

 REGROUP IN 2013 



LIMITED  
PARTNERS 

UNLESS 1, 5 OR 6 



MATERIAL PARTICIPATION 
VS. 

SELF-EMPLOYMENT TAX 



“REPAIR REGULATION” 
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Disclaimer 
The contents of this webinar intended for educational purposes only. 
 
This webinar provides a brief summary based on our understanding and interpretation of current 
law.  All tax references are to federal tax law only, unless otherwise stated.   
 
The information contained in this webinar is general in nature and is based on authorities that are 
subject to change.  It is not, and should not be construed as accounting, legal or tax advice or 
opinion provided by Gray, Gray & Gray, LLP.  The material presented may not be applicable to, or 
suitable for, specific circumstances or needs, and may require consideration of non-tax factors and 
tax factors not described herein.  Contact Gray, Gray & Gray or another tax professional prior to 
taking any action based upon this information.  Changes in tax laws or other factors could affect, 
on a prospective or retroactive basis the information contained herein; Gray, Gray & Gray assumes 
no obligation to inform the reader/webinar attendee of any such changes. 
 
The material presented in this webinar is not intended to, and cannot be used to, avoid IRS 
penalties.  This material supports the marketing and promotion of accounting services.  Seek 
advice based on your particular circumstances from independent tax, legal accounting, insurance, 
investment and financial advisors. 
 
Michael D. Koppel, CPA, CPFS is a Certified Public Accountant in Massachusetts and is a 
consulting partner at Gray, Gray & Gray, LLP. 
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